UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

ALLISON FORREST,
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V. Docket No. 06-73-P-C
BRINKER INTERNATIONAL

PAYROLL CO., LP, d/b/a/ CHILI’S
GRILL & BAR,
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Defendant

RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT

The defendant, Brinker Internationa Payroll Company, LP, doing business as Chili’s Grill & Bar,
moves for summary judgment on al counts asserted againg in by the plantiff in this employment
discrimination action. | recommend that the court grant the motion

. Summary Judgment Standard
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “Inthisregard, ‘materid’ meansthat a contested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is

resolved favorably to the nonmovant. By like token, ‘ genuine€ meansthat ‘the evidence about the fact is



such that areasonable jury could resolve the point in favor of the nonmoving paty.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of itsclaim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1 Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may condder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must firgt file a statement of materid factsthet it damsarenotindispute. SeeLoc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit aresponsive “ separate, short, and concise’ statement of materia
factsin which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the

moving party’ s statement of materid factq.]” Loc. R. 56(c). The nonmovant likewise must support each



denid or qualification with an gppropriaterecord citation. Seeid. Thenonmoving party may aso submitits
own additiond statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s statement of additiona
facts, if any, by way of areply satement of materid facts in which it must “admit, deny or quaify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant's satement. See Loc. R.
56(d). Again, each denid or qualification must be supported by an gppropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing statement of materia facts, if supported by record citations asrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1st Cir. 2004) (*We have condgtently upheld the enforcement of
[Puerto Rico's amilar locd] rule, noting repeatedly thet partiesignore it a ther peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe cout’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.” (Citationsand internd
punctuation omitted).

Il. Factual Background

The statements of materia facts submitted by the partiesin accordance with Loca Rule 56 include
the following undisputed facts

The plaintiff was employed by the defendant in July 2003 to work as a server in its restaurant in

South Portland, Maine. Defendants’ [sic] Statement of Materid Factsin Support of Motion for Summary



Judgment (“Defendant’s SMF”) (Docket No. 12) 1 1-2; Plaintiff’ s Response to Defendant’ s Sep|alrate

Statement of Materia Facts (“Plaintiff’s Responsve SMF’) (Docket No. 14) {1 1-2. She became a
bartender in July 2004 and worked in that position until sheresigned in May 2005. Id. 3. Atthetimethe
plaintiff washired, Michad Vashaw wasdready employed by the defendant asaline cook a the restaurant.
Id. 4. Vashaw did not supervisethe plaintiff. Id. 5.

Vashaw and the plaintiff started to date in October 2003 and dated on and of f for about ayear. 1d.
19 6 7. They broke up and got back together severd times during that year. 1d. §8. The plantiff
discussed her persond relaionship with Vashaw with her co-workers. 1d. §13. In October 2004 the
plantiff and Vashaw had an argument about $100-$150 that VVashaw owed the plaintiff. Id. § 15.
According to the plaintiff, thisargument led to four other female empl oyeesthreatening her in the parking lot
of therestaurant. 1d. 16. She reported the incident to Charles Mdino, then the genera manager of the
restaurant, thefollowing day. 1d. 17. Shedid not experience asimilar incident following that report. 1d.
19.

The plaintiff and Vashaw continued to dine together or have drinks together occasondly after
October 2004 and engaged in intimate relations aslate as January 2005. 1d. 1120-21. Theplantiff Sarted
dating Jeremy Gregor, a customer of the restaurant, in March 2005. 1d. §22. Her decision to end her
relaionship with Vashaw and to gart dating Gregor upset Vashaw. 1d. 123. Vashaw questioned the
plantiff alot. 1d. 9 24. Soon after she began dating Gregor, the plaintiff reported to Claude Hadjaissa, then
the generd manager of the restaurant, that VVashaw was trying to find out what was going on between her
and Gregor, cdling her names and saying that she was awhore and not giving her thingsthat she needed in
the kitchen. 1d. 1127, 30. She acknowledges that Vashaw engaged in this conduct because she had

broken up with hm and started dating someone else. Id. 1 29.



Hadjaissatold the plaintiff that he would speak with Vashaw about the problem. 1d. §31. Hegave
Vashaw an ord warning. 1d. § 33." Hadjaissa reported to the plaintiff that he had taken action and
followed up with her on a couple of occasions to make sure that everything was going dl right. 1d. 9 35.

At the end of March 2005 the plaintiff reported to Craig Twombly that she was upset with
Vashaw’s handling of her food orders, that VVashaw wascdling her names and that he wastaking to other
employeesabout her. Id. 36. Twombly served asthe kitchen manager at the restaurant from October or
November 2004 until he became generd manager in December 2005, when Hadjaissaleft that podition. Id.
1 37. Twombly discussed the Stuation with Hadjaissa and disciplined Vashaw by issuing afind written
warning directing Vashaw to “ stop al negative confrontationswith other employees” ingructing him that he
must correct the problem “immediate[ly;] therewill be no other warningsonthismetter,” and informing him
that fallure to comply would result in “immediate termination.” 1d. 1138, 41. Hadjaissaand Twombly
reported to the plaintiff that Vashaw had been given awritten warning. 1d. §142. They told the plaintiff thet
she should let them know if VVashaw engaged in the conduct again. 1d. 143. It wasclear to the plaintiff that
they wanted the conduct to stop. 1d.

In the morning of April 13, 2005 the plaintiff complained about Vashaw's conduct the previous
evening. Id. 146. Shereported to Hadjaissathat V ashaw had squirted her with hot water while shewas
making apersona phone cdl, had acted ruddy toward her the rest of the evening, had followed her into a

walk-in cooler and had called her awhore, told her shewasfat and needed to go to thegym and called her

! The plaintiff purports to deny this paragraph of the defendant’ s statement of material facts, without citation to the
summary judgment record, asserting only that “[t]he evidence does not support the assertion.” Plaintiff’s Responsive
SMF 132. However, the transcript of the deposition of Hadjaissa, cited by the defendant in support of this paragraph of
its statement of material facts, does support the statement that V ashaw was given an oral warning. Hadjaissatestified: “I
took [Vashaw] in the office, and him and | talked. And | said, thereisacomplaint about you, you been rude to Allison,
and | would likeit to stop, and behave as aprofessional. If this matter continue, | will — you know, circumstances will
(continued on next page)



a couple of other names. Id. 1 47. Hadjaissa questioned Vashaw when he came to work. 1d. { 48.
Vashaw denied cdling the plaintiff awhore but admitted that he told her she was fat and should go to the
gym. Id. Hadjaissaterminated VVashaw's employment at that time. 1d.  49.

After Vashaw's employment was terminated, the plaintiff obtained atemporary restraining order
agang him. 1d. {51. Thereafter Hadjaissaasked the plaintiff to let him know if any other employeesmade
commentsto her about the Vashaw incident. 1d. 153. Thiscomment made the plaintiff uncomfortable and
she asked Twombly to set up ameeting with Jonathan Witham, the area director for Chili’ swho oversaw
severd restaurants including the one in South Portland, to discuss the manner in which the Stuation was
handled. 1d. 1 54-55. Witham cameto the South Portland restaurant to meet with the plaintiff. 1d. 9 56.
The plantiff told Witham about the temporary restraining order and Hadjaissa sbelief that he smply needed
to keep Vashaw out of the areaof the restaurant wherethe plaintiff worked. Plaintiff’ s Separate Statement
of Materia Factsin Opposition to Defendant’ sMotion for Summary Judgment (“ Plaintiff sSMF’) (Docket
No. 15) 1 41; Defendant’s Reply Statement of Materid Facts, etc. (“Defendant’ s Responsve SMF?)
(Docket No. 18) 141.

A week |ater the court granted the plaintiff a permanent restraining order. 1d. 42. The plaintiff
brought the order to Twombly and other managers. 1d. 143. Witham told the plaintiff that they weregoing
to dlow Vashaw onthe premisesif the plaintiff wasnot inthebuilding. 1d. 1145. Within an hour the plaintiff
told Jessica L egere, amanager, that she was uncomfortablewith Vashaw knowing her schedule. 1d. ] 46.

Legere responded that there was nothing the defendant could do about it. 1d. Inameeting on May 14,

take place.” Deposition Transcript of Claude Hadjaissa (Attachment 2 to Docket No. 12) at 12.



2005 Witham told the plaintiff that she needed to accept ownership for things and she had betrayed the
agreement the two of them had. Id. 1 47-48.

The defendant decided that \ ashaw would not be permitted on the restaurant premises at any time
while the plaintiff wasworking. Defendant’s SMF 1 59; Flaintiff’ s Respongve SMF §59. Theplantiff is
not aware of any time that the defendant permitted VVashaw to be at the restaurant between the time the
temporary order was issued and the date of her resignation. Id. 60. Vashaw never entered the building
again. 1d. §61.2 Theplantiff resgned from employment with the defendant on May 14, 2005, one month
after the defendant had terminated Vashaw’s employment, id. 62, and one hour after her conversation
with Witham, Plaintiff's SMF ] 49; Defendant’s Responsive SMF ] 49.

The plantiff specificdly told Hadjaissa at least once that she did not want him to fire Vashaw.
Defendant’ s SMF § 67; Flantiff’s Responsve SMF { 67.

The defendant has adopted and implemented policies providing equa employment opportunitiesand
prohibiting sex harassment, and it provided copies of those palicies to the plaintiff when she was first
employed. Id. 165. The defendant has an anti- sex- harassment policy and trained its managers on sexud
harassment, including investigation of complaints and discipline up to and including termingtion. 1d. ] 66.
The policy prohibits making threats due to a negative response to sexud advances, verbd abuse of asexud
nature or blocking one' s movements. Plantiff’s SMF { 54; Defendant’ s Responsive SMF §54. |t states
that the defendant will begin an objective, thorough investigation immediately upon receiving acomplaint of
harassment. Id. 1 55.

I11. Discussion

* The plaintiff’s response to this paragraph of the defendant’ s statement of material factsis“ Plaintiff did not admit or
(continued on next page)



The complaint dleges violaions of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, through the
existence of ahostilework environment (Count 1) and of the Maine Human Rights Act by the same actions
(Count I). The defendant notes, correctly, that the samelegd andysisappliesto both clams. Defendant’s
Motion for Summary Judgment, etc. (“Motion”) (Docket No. 11) at 5n.1. Paquinv. MBNA Mktg. Sys.,
Inc., 233 F.Supp.2d 58, 64 (D. Me. 2002). Theplaintiff makesno referenceto her sate-lawv daminher
memorandum of law. Plaintiff’s Memorandum in Support of Her Opposition to Defendant’s Motion for
Summary Judgment (“ Opposition”) (Docket No. 16). | will consider both daims concurrently.

To prove aclam of hogtile work environment sexud harassment, a plaintiff must establish:

(2) that she (or he) isamember of a protected class,; (2) that she was subjected

to unwelcome sexua harassment; (3) that the harassment was based upon sex;

(4) that the harassment was sufficiently severe or pervasve so as to dter the

conditionsof plaintiff’semployment and creste an abusvework environment; (5)

that sexudly objectionable conduct was both objectively and subjectively

offengve, such that a reasonable person would find it hogtile or abusive and the

victim in fact did perceive it to be s0; and (6) that some bads for employer

liability has been established.
O’ Rourkev. City of Providence, 235 F.3d 713, 728 (1st Cir. 2001). Here, the defendant contendsthat
the plaintiff cannot establish the third e ement because any harassment by V ashaw was based on persond
animogty resulting from the souring of their romantic relationship rather than on the plaintiff’s gender.
Motion &t 6.

In Succar v. Dade County Sch. Bd., 229 F.3d 1343 (11th Cir. 2000), amale school teacher was

harassed by a fellow teacher with whom he had had a consensud sexud rdationship, id. at 1344. He

deny.” Paintiff’s Responsive SMF 61. Thisis not an acceptable response under Local Rule 56. Because the paragraph
is supported by the citation given to the summary judgment record, it is deemed admitted.

¥ When aparty failsto respond to al or part of amotion for summary judgment, the court must still “inquire whether the
moving party has met its burden to demonstrate undisputed facts entitling it to summary judgment as a matter of law.”
Cordero-Soto v. Island Fin., Inc., 418 F.3d 114, 118 (1<t Cir. 2005).



dleged tha the school adminigtration dlowed a hogtile work environment to exist; the Eleventh Circuit
upheld thetrid court’ sfinding thet the harassment suffered by the plaintiff was not the result of his gender
but rather the result of the femaleteacher’ s contempt for him following their failed relationship and thus not
cognizeble as sexud discrimination.  1d. at 1344-45. The defendant asserts that these facts are
indistinguishable from those presented by the ingtant case. Motion at 7-8.

The plaintiff first responds that the defendant “did not raise the defense that the harassment by
Vashaw was not based upon sex” initsanswer to the complaint and that this* defense’ should therefore be
gricken, citing Fed. R. Civ. P. 8(c). Oppositionat 7. Understandably, she cites no other authority for this
novel argument. The contention that a plaintiff cannot prove one or more eements of her damisnot a
“matter congtituting an avoidance or affirmative defense,” inthewords of Rule 8(c),* and thusthe ruleis not
goplicable here. The logicd outcome of the plantiff’s argument would be to make dl arguments in
oppodgition to aplaintiff’ s dam into affirmative defenses. Merdly to date the theory isto demondrate its
invaidity.

The plantiff next attemptsto distinguish Succar by asserting thet, in her case, “the sexud harassment
darted only after Forrest began to date Gregor,” not when Vashaw and the plaintiff broke off their
relationship.® Opposition at 7. Thisfact, she contends, would alow ajury to concdudethat \Vashaw “ began
to sexudly harass Forrest, not because of persona animosity, but because shewould no longer go out with

him and had chosen another.” 1d. a 7-8. Itishard toimagineamoredirect example of persond animogty

*“Generally speaking, therule’ s reference to ‘ an avoidance or affirmative defense’ encompasses two types of defensive
allegations: those that admit the allegations of the complaint but suggest some other reason why thereis no right of
recovery, and those that concern allegations outside of the plaintiff’ s primafacie case that the defendant therefore cannot
raise by asimpledenial intheanswer.” 5C. Wright & A. Miller, Federal Practice and Procedure 8 1271 at 585 (3d ed.
2004). A contention that the plaintiff cannot prove one of the elements of her prima facie casefits neither of these
categories.



than harassment undertaken because the object of the harassment “would no longer go out with” the
harasser. Gender ismerdy coincidentd in that Stuatiory Vashaw’s maotivation in his conduct toward the
plaintiff was not that the plaintiff is female but because he fdlt jilted by her.
The plantiff relieson Green v. Administrators of Tulane Educ. Funds, 284 F.3d 642 (5th Cir.

2002). Oppodition at 8. In that case, the Fifth Circuit uphed atrid court’sfinding that harassment that
began only ater a voluntary romantic relationship between the plaintiff and her supervisor ended and
undertaken becausethe plaintiff refused to continueto have acasud sexud reationship with himwassexud
harassment for purposes of a hogtile environment clam. 284 F.3d at 657. The plaintiff dso relies on
Lipphardt v. Durango Steakhouse of Brandon, Inc., 267 F.3d 1183 (11th Cir. 2001). Opposition at 9-
10. However, Lipphardt, an Eleventh Circuit case that was decided shortly after the Eleventh Circuit
decided Succar, is completely consstent with Succar.  As the court pointed out, Lipphardt involved a
retaliation clam rather than a hogtile environment dlaim, and the applicable legd standard is Sgnificantly
different. 267 F.3d at 1188. “On aclam for retdiation, the sandard isnot whether thereisavaid hostile
work environment claim, but whether Lipphardt had a good-faith reasonable belief that shewasthevictim
of such harassment.” Id. The court concluded that the jury could have found that she did, noting the
following:

Thefact that Knuth and Lipphardt had aprior intimate rel ationship does not give

Knuth a free pass to harass Lipphardt a work. While we recognize that

“[plersond animodity is not the equivaent of sex discrimination and is not

proscribed by Title VII,” McCollumv. Bolger, 794 F.2d 602, 610 (11th Cir.

1986), there is a point where ingppropriate behavior crosses the lineinto Title
VIl harassment. Inthis case, the jury decided that Lipphardt could reasonably

® This argument is undercut by the plaintiff’s reliance in her factual submi ssions on an allegation that \ashaw sent four
women to threaten the plaintiff well before she started to date Gregor. Plaintiff’s SMF {{ 2-7, 9.

10



believe that Knuth had crossed that line, and it is not within the province of the
courts to remove that decison from the jury.

Id. at 1188-89. Lipphardt does not support the plaintiff’s postion.

Green, which does support the plaintiff’s argument, takes a minority position on the question at
issue. See, e.g., Miscellaneous Docket Matter No. 1 v. Miscellaneous Docket Matter No. 2, 197 F.3d
922, 925-26 (8th Cir. 1999); Taken v. Oklahoma Corp. Comm’'n, 125 F.3d 1366, 1370 (10th Cir.
1997); DeCintio v. Westchester County Med. Ctr., 807 F.2d 304, 308 (2d Cir. 1986); Huebschen v.
Department of Health & Soc. Servs., 716 F.2d 1167, 1172 (7th Cir. 1983); Kahn v. Objective
Solutions, Int’l, 86 F.Supp.2d 377, 381-82 (S.D.N.Y. 2000). Judge Woodcock of thiscourt discussed
thiscaselaw a lengthin Oakstone v. Postmaster Gen., 332 F.Supp.2d 261, 269-72 (D. Me. 2004). He
concluded that retribution after afailed romantic relaionship may cross the line into Title VIl harassment
when themeansfor revengeisgender-based. 1d. at 271. Inthiscase, whilethelanguage Vashaw isdleged
to have directed toward the plaintiff was certainly gender-specific, Plaintiff’s SMIF {1 12-13, 21, 23, 29,
31, 33, 35, she does not proffer evidence of sexud advances by Vashaw, physica touching of a sexud
nature or thetype of activitiesfound by the Lipphardt court to have the potentid to crossthelineinto Title
VIl harassment (making erctic comments or advances, “brush[ing] up againg [the plaintiff] in an
inappropriate way while at work” on severd occasions), 267 F.3d at 1189.

Evenif the plaintiff had offered evidencethat would alow areasonable factfinder to conclude that
Vashaw's actions as st forth in the summary judgment record were based on her sex, the motion for
summary judgment should be granted on the basis of another argument advanced by the defendant. It
assartsthat the evidenceisinadequate to support aconclusionthat it isliablefor Vashaw’ saleged conduct.

Motion at 8-11. Vashaw was not the plaintiff’s supervisor; he was a co-worker.

11



A plantiff must stisfy different sandardsfor establishing employer ligbility ina

hostile work environment case depending on whether the harasser isasupervisor

or co-employee of the victim. . . . To establish employer ligbility for a non

supervisory co-employee, aplaintiff must demongratethat the employer knew or

should have known of the charged sexud harassment and failed to implement

prompt and appropriate action.
Crowley v. L.L. Bean, Inc., 303 F.3d 387, 401 (1st Cir. 2002) (citation and internal quotation marks
omitted). The defendant asserts that “[t]he record does not contain evidence that would permit a
reasonable factfinder to conclude that Forrest satisfies either prong,” Motion at 8, but a reasonable jury
could find that the defendant was aware of what the plaintiff claimed was sexud harassment by Vashaw. It
is on the second prong of the standard that the plaintiff’ s case founders.

It is undisputed that the defendant adopted and implemented a policy prohibiting sex harassment.
Defendant’s SMF ] 65; Plaintiff’ s Responsve SMF 1 65. Similarly, it is undisputed that the defendant
trained its managers to investigate complaints of sexua harassment and to impose discipline up to and
induding termination. 1d. 1 66. The plaintiff contends that “[t]here is no evidence that Chili’ s took any
action whatsoever to respond to [her] complaint” in October 2004 that V ashaw sent four women to Chili’s
to threaten and terrorize her over his debt to her. Opposition at 10. However, the plaintiff offers no
evidencethat the defendant “took [no] action whatsoever” in responseto thiscomplaint, Plaintiffs SMF
2-7, and the record evidence is to the contrary. The plaintiff purports to deny paragreph 18 of the
defendant’ s statement of materia facts, which statesthat the then manager “ ookewith the peopleinvolved
‘to make sure that [Forrest] felt comfortable while [she] was a work.”” Defendant’s SMF 18. The
plaintiff’s regponse, in rlevant part, dates. “Denied. The cited evidence Satesthat Mr. Mdino said he

would talk to people a work, but Forrest testified that she did not know if he ever did speak to Vashaw.”

Paintiff’ sResponsve SMF 1 18. Thecited evidenceisthe plaintiff’s depostion, at which shetetified thet

12



Mélino “told [her] hewas going to take care of the Stuation” and that “[a]sfar as[she knew] he did speak
tothethreegirls’ “to make surethat [she] felt comfortable while[she] wasat work.” Deposition Transcript
of Allison Forrest, Attachment 1 to Docket No. 12, at 41. Thus, the evidenceisthat the manager did take
action in responseto thiscomplaint, and, in any event, the complaint cannot reasonably be characterized as
oneinvolving sexud harassment.

With respect to the other complaints about Vashaw brought to the defendant’ s attention by the
plantiff, the evidence is that in each instance the defendant took appropriate action. After thecomplaintin
March 2005, Hadjaissagave Vashaw an ord warning. Theplaintiff contendsthet “thereis no evidencethat
Chili’s took any corrective action againgt Vashaw” after ether of two complaints she made that day,
Oppostion at 11, but that isincorrect. | have dready discussed the evidence that Hadjaissagave Vashaw
anord warning. Thereisdso evidencethat Hadjaissainvestigated thiscomplaint. Defendant’ sSMF {32,
The plaintiff purportsto deny this paragraph of the defendant’ s statement of materia facts, not becausethe
cited evidence does not support it, but because the cited evidence is supposedly inconsstent with the
answer given by the defendant to the plaintiff’ sinterrogatory number 7. Plaintiff’s Responsve SMF 1 32.
The relevant portion of the interrogatory answers is the following:

6. Prior to thefiling of thislawsuit, did Defendant conduct an[] investigation
into Plaintiff[']s alegation of misconduct by Mr. Vashaw?

RESPONSE: Yes.

7. If the answer to the preceding interrogatory is yes, identify the name,
address, phone number, job title of each person defendant interviewed as part of
its investigation.

RESPONSE: Brinker [i.e., the defendant] interviewed Ms. Forrest and Mr.
Vashaw. No further interviews were deemed necessary in light of the fact that
Brinker found Ms. Forrest’s complaints to be sufficiently credible to warrant
action regardless of whether or not the conduct amounted to unlawful

13



harassment. Mr. Vashaw’s admisson that he used offensve language was

aufficient to judtify termination of hisemployment without the need for additiond

interviewsin light of the discipline previoudy adminigered. . . .

Factsrelated to Ms. Forrest’ scomplaint are set forth morefully in the position

satement and supporting documentation that Brinker provided as part of the

adminigrative process before the Maine Human Rights Commisson. Theansver

to thisinterrogatory may be derived from that statement.
Defendants [sic] Responses to Plaintiff’ sFirst Set of Interrogatories (Attachment 5 to Docket No. 14) at
9-10. When the entire response to the seventh interrogatory is read, it is clear that the defendant is
responding to the question posed in the singular in the sixth interrogetory by referring to the plaintiff’ sfina
complaint about Vashaw, following which he was terminated. It is equdly clear from the document
incorporated into the response by reference that Hadja ssa both gave Vashaw averbd warning and * spoke
with several employees to see if they had heard anything and he was told that they witnessed that Mr.
Vashaw had been rude to Ms. Forrest” at the time of the March 2005 complaint or complaints. Letter
dated September 30, 2005 from Susan J. Sandidge to Patricia E. Ryan (attached to Affidavit of Louis B.
Butterfield (Attachment 1 to Docket No. 18)) at 2.

After the plantiff’ snext complant, to Twombly, he investigated by soesking with Vashaw and other
employees and discussed the Stuation with Hadjaissa Defendant’'s SMF 111 36, 38-40. The plaintiff
purportsto deny that Twombly spokewith employees other than Vashaw and hersdf, on the samebasisas
her purported denid of paragraph 32. Plaintiff’ sResponsve SMF {1138, 40. A review of theinterrogatory
responses and the incorporated document reveals that there is no evidence to support a denia of
Twombly’s deposition testimony that he did in fact spesk to other employees about this complaint.
Deposition Transcript of Craig Twombly (Attachment 4 to Docket No. 12) at 25, 33. More important,

there is no disoute that this complaint resulted in the issuance of a find written warning to Vashaw.

Defendant’s SMF | 41; Plaintiff’s Responsve SMF {41

14



The defendant terminated V ashaw after the plaintiff’ snext complaint, on April 13, 2005. 1d. {145
49. The plaintiff contends that she repeatedly told Hadjaissa on other occasions that Vashaw’ s conduct
“was rot improving” and tha “there is no evidence that Hadjaissa took any action in response to this
notice,” Oppodgition a 11 (114, 7), but she cites no record evidence in support of these assertions. The
section of her oppogition entitled “ The Sexua Harassment Continues’ includesacitation to paragraph 22 of
her statement of materid facts and the section entitled “Vachaw's [sSc] Harassment Continues After the
Write-Up” includes a citation to paragraph 33 of her statement of materia facts. Oppodtion a 3, 4.
Assuming that thisisthe record evidence to which she meansto refer, paragraph 22 assertsthat Hadjaissa
checked in with the plaintiff “acouple of times’ and that on both occasions shetold him “that the Stuation
with Vashaw had not improved.” PRantiff’s SMIF  22. Paragraph 33 states that “[a]fter the written
warning, Vashaw continued to call Forrest names such aswhore, bitch[,] dut and cunt.” Plantiff sSSMFq
33. The defendant objects to paragraph 33 on the ground that the record citation does not support the
assertion that thesewordswere used. Defendant’ s Responsive SMF 133, Thecited evidence, paragraph
6 of the plaintiff’s affidavit, Plaintiff’ s SVIF 11 33, in fact saysonly that “after the [written] warning and until
Mr. Vashaw was terminated, he continued to call me names and continuewith the harassment.” Affidavit of
Allison Forrest (Attachment 1 to Docket No. 14) 6. Thisconclusory statement, devoid of referenceto
any specific indances or names, is insufficient to dlow a reasonable factfinder to conclude that specific
incidents of harassment requiring aresponse by the employer occurred, or, moreimportant, thet they were
brought to the employer’ sattention. To the extent that paragraph 22 of the plaintiff’ s satement of materid
facts, congtrued asfavorably asrequired in connection with amotion for summary judgment, might alow a
reasonable factfinder to conclude that the defendant was informed twice between March 27, 2005 and

April 13, 2005 — a period of 17 days, during which the plaintiff and VVashaw only worked together on
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Sundays and possibly one other day a week, Defendant’s Responsive SMF § 21 — that Vashaw's
behavior “was not improving,” that fact issmply insufficient, asametter of law, to dlow areasonablejury
to conclude that the defendant did not take prompt and appropriate action.

Findly, the plaintiff contends that the defendant “ refusg{d] to enforce’ the permanent restraining
order she obtained against VVashaw, Opposition at 5, 12, acopy of which shehasnot provided to the court.

She assarts that the restraining order prohibited Vashaw “from being at the vicinity of Plaintiff’s home,

school or place of employment, except as dlowed by the management of Chili’s” 1d. a 5. Withamtold
her that the defendant was going to dlow Vashaw on the premises if Forrest was not in the building.
Pantiff’sSMF 45; Defendant’ s Responsive SMIF §145. Apparently, the plaintiff concluded that dllowing
Vashaw on the premiseswhen she was not therewould permit him to learn her work schedule. Opposition
a 6. When the defendant apparently refused to bar Vashaw from its premises a dl times, the plaintiff
contends that she “wasforced to resgn.” I1d. By her ownfactud submissons, the plaintiff has established
that the defendant did not refuse to enforce the restraining order. In the absence of any evidence that
harassment of the plaintiff by Vashaw over which the defendant could possibly have had any control
continued or waslikely to continueif Vashaw was dlowed to vist Chili’ swhen the plaintiff was not there—
the only evidence isthat the plaintiff in fact never visted the premises again, Defendant’s SMF 61— no
reasonable factfinder could conclude that the defendant’ s refusdl to bar Vashaw completely condtituted a
fallure to take prompt and gppropriate action. See Berry v. Delta Airlines, Inc., 260 F.3d 803, 813 (7th
Cir. 2001) (irrdlevant that employer could have done more in absence of evidence suggesting that steps
taken by employer not reasonably likely to prevent harassment from recurring).

An employer who implements aremedy for complaints of sexud harassment may beligble for sex

discriminationinviolation of Title VI only if that remedy “exhibits such indifference asto indicate an atitude
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of permissivenessthat anountsto discrimination.” McCombsv. Meijer, Inc., 395 F.3d 346, 353 (6th Cir.
2005) (citation omitted). The defendant’ s remedy in this case does not begin to approach this standard.

The defendant is entitled to summary judgment both because the evidence establishes that the
harassment of which the plaintiff complains was not based on sex and because, evenif sexud harassment
did occur, the defendant implemented prompt and appropriate action in response. It therefore is not
necessary to reach the defendant’ s remaining argumentsthat the harassment was neither sufficiently severe
nor pervasive and that the harassment was neither subjectively nor objectively offensve. Motion at 12-14.

V. Conclusion

For the foregoing reasons, | recommend that the defendant’ s motion for summary judgment be

GRANTED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 11th day of January, 2007.

/s David M. Cohen

David M. Cohen

United States Magistrate Judge
Plaintiff
ALLISON FORREST represented by GUY D. LORANGER

NICHOLS & WEBB, P.A.
110 MAIN STREET
SUITE 1520
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V.
Defendant
CHILISGRILL AND BAR

represented by
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SACO, ME 04072
207-283-6400
Email: guy@nicholsiwebb.com

LOUISB. BUTTERFIELD
BERNSTEIN, SHUR

100 MIDDLE STREET

P.O. BOX 9729

PORTLAND, ME 04104-5029
207-774-1200

Email: |butterfid d@bernsteinshur.com



